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Appellate Court Briefs and 
Arguments 


By JOHN M. GRAHAM, of the Atlanta Bar 
— HERE has been great 


change in the method of 

“% D presenting cases to ap- 
U.—lpellate courts since the 
organization of the Supreme Court 
of this State. No time limit of 
argument was fixed by the original 
rules of that court; reading of au- 
thorities to the court, which now is 
discouraged, was formerly re- 
quired; and it was provided that 
“no cause shall be urged by brief 
alone.” In a decision rendered in 
1852 (Thornton v. Lane, 11 Ga. 
489) Judge Lumpkin said: “We 
have listened patiently at least, if 
not with unmixed pleasure, to 
eight elaborate arguments, occupy- 
ing more than as many days.” He 
added that these arguments (which 
were by the most eminent lawyers 
in the State) were “on questions 
some of which have never been dis- 


puted, and most of them hereto- 
fore solemnly adjudicated in this 
court.” After a case in the United 
States Supreme Court had been 
argued for eight days, Judge Story 
wrote that probably it would oc- 
cupy five more; one lawyer spoke 
three days. We are told that Chief 
Justice Marshall “encouraged ex- 
tended arguments, often demanded 
them.” (Beveridge’s Marshall, vol. 
4, p. 95.) What was said by Judge 
Lumpkin in the fifty-page opinion 
mentioned, as to long arguments, 
may in part explain why he said, in 
a year in which only 138 cases were 
decided by his court, that there was 
imposed on that court “an amount 
of labor without a parallel 
in any other appellate tribunal in 
the world.” 

Eventually brevity in argument 
became necessary, to enable the 
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court to decide all the cases in the 
time prescribed by the constitu- 
tion; and the entire time for argu- 
ment on one side was limited, first 
to two hours, and later to one hour. 
A half hour is the limit in the Court 
of Appeals in civil cases involving 
not more than $1,000 and misde- 
meanor cases. In some States a 
half-hour rule applies to all cases; 
but (as in this State) more time 
may be granted on re- 
quest made before ar- 
gument. 

In a large propor- 
tion of the cases in the 
appellate courts of this 
State there is no oral 
argument. Lawyers 
often remark that it is 
not worth while to 
make such an argu- 
ment; that the briefs 
suffice; but a fact that 
they may overlook is 
that an oral argument reaches 
judges who without it would know 
nothing of the case except from the 
statement of the judge who writes 
the decision; for it is not practica- 
ble for all the judges to read the 
record and the briefs in all the 
cases in which they join in the de- 
cision. The value of an oral argu- 
ment depends much on the time 
that passes before the judges con- 
sider the case, but even when there 
has been long delay before consid- 
eration, a judge is likely to recall 


at least the impression made on his 
mind at the time of argument; and 
if that impression does not accord 
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with the view of the judge who has 
prepared an opinion for the court, 
it may cause further consideration 


of the case. In many cases a con- 
clusion as to how the case should 
be decided is reached by judges at 
the time of the oral argument. If 
counsel on one side argues the case 
orally, it is to the interest of his 
adversary to have an opportunity 
to reply and to make corrections. 
A great jurist (Judge 
Dillon) said: “As a 
means of enabling the 
court to understand 
the exact case, 
there is no substitute 
for oral argument.” 
But an oral argu- 
ment is of little or no 
value if it is not clear 
or does not leave a 
distinct impression on 
the minds of _ the 
judges. If a lawyer 
thinks it worth while to go to the 
appellate court for argument, he 
should consider it worth while 
to give careful thought to what 
he shall say. Men often travel 
a long distance and waste time 
and expense to make an argu- 
ment from which the hearer learns 
little of the case, or of which, to 
repeat a common remark, it is im- 
possible to make head or tail. Many 
waste time in details which the 
judges, with minds crowded with 
other cases, can not be expected to 
remember, or in discussing the 
weight or credibility of testimony 
which, when the jury and the trial 
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judge have accepted it as true, the 
appellate court must treat as true. 

Much that may properly be in- 
cluded in a written argument 
should be omitted from oral argu- 
ment. Reading at length to the 
court from the record or from any- 
thing else is discouraged. “The 
true function” of oral argument, 
said the head of a court which had 
adopted the half-hour limit, is that 
of “briefly introducing the case to 
the court and affording the judges 
who are to decide it an opportunity 
to make inquiry of counsel, and the 
latter to enlighten the court, on 
points that may suggest themselves 
in course of presentation.” Most 


cases, however, can be thoroughly 
argued in the time allowed by the 


rules in this State. 

There is no rule in this State as 
to what a brief shall contain. For- 
merly a rule of the Supreme Court 
required that briefs “be confined to 
a statement of the points insisted 
upon, and a citation of authori- 
ties; and it was added that “if 
counsel desire to furnish a written 
summary or narrative of the facts, 
or to make a written argument, this 
must be done in a separate docu- 
ment, and not by expanding or 
overloading the brief.” A good 
practice is to include these features 
under one cover, beginning with 
the short brief, and following it 
with a development of the case and 
presenting the argument in the 
order in which the points are stated 
in the preliminary brief. Points 
omitted will not be considered. 
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The rule of the United States 
Supreme Court as to briefs is long 
and need not be stated here; its 
first requirement is that the brief 
shall contain “‘a concise abstract, or 
statement of the case, presenting 
succinctly the questions involved 
and the manner in which they are 
raised.” A simple and helpful re- 
quirement is that the brief shall 
refer to pages of the record. An 
index in front is useful when a 
brief is long. Grounds of a motion 
for a new trial are often dealt with 
in a decision in the order in which 
they appear in the motion; and this 
method is used in most briefs. This 
is convenient, but is not always the 
best method. Grounds which can 
be discussed together may be 
grouped in the brief. Short head- 
ings indicating the matter of the 
grounds, or of other points dis- 
cussed, are helpful. Good examples 
of briefs are to be found in the 
United States Supreme Court Re- 
ports and in the earliest reports of 
our State Supreme Court. In this 
State the reporter now is not al- 
lowed to give more of the briefs 
than their points and citations. 

Often from one page to three or 
four pages suffice for brief and 
argument; and where no greater 
space is used the method of ar- 
rangement is not important. If the 
record is short, nothing is gained 
by repeating much of it in the 
brief. If there is much amend- 
ment of pleadings, the court may 
be aided by showing briefly the ef- 
fect of the amendments. The brief 
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may aid the court in elimination. 
The elimination should extend to 
trivial and hopeless exceptions. 

Cases differ so widely that there 
is no system suited to all briefs. 
They may well vary in arrange- 
ment, just as judicial opinions do. 
System is useful only as a means 
toanend. When you have in hand 
the material for your brief, the 
first question to consider is, how 
can you most quickly and clearly 
put your case into the minds of the 
judges. 

I offer a few short practical sug- 
gestions in the form of a dozen 
points or paragraphs: 

Brevity is the first rule of brief- 
ing; clearness the cardinal virtue 
of a brief. 

Begin by mentally putting your- 
self in the place of the judge; try 
to find the shortest road to the mind 
uniformed as to your case. 

A judge wishes to know first the 
question he is to decide. Give it; 
show how it arose. 

Give as briefly as possible the 
facts the judge needs to know. Do 
not require him to charge his mind 
with useless things to get at your 
case. If there is no good reason 
for giving names, places, dates, 
figures, or other details, omit them. 

Facts usually should be stated in 
order of time, or grouped to sup- 
port points. Often they may be 
stated in such a way as in effect 
to argue the case. 

Come promptly to the strongest 
points, just as you would in trying 
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to sell to a busy man. Attention 
to an oral argument usually is best 
at the beginning; weak points may 
weaken it. Don’t waste time on 
“‘pointees.”’ 

Citations not in point are worse 
than useless; they cause waste of 
the court’s time, and may cause dis- 
trust of your judgment or of your 
fairness. Examine each case cited. 

Long quotations are to be avoid- 
ed ; short ones are often a good way 
of both stating a point and sup- 
porting it. 

Assume that the judges know the 
A-B-Cs of the law, and that argu- 
ment is not needed to convince 
them on well-settled points. 

Avoid jury arguments to a court 
that can not consider them. 

Personalities forbidden by the 
rules get you nowhere but in con- 
tempt of court. 

“Honesty is the best policy;” it 
is a great mistake to lose the con- 
fidence of the court by unfairness 
or misleading statements. Don’t 
go outside the record. 

Important is the statement of a 
former Justice of the Supreme 
Court of the United States, Judge 
Clarke, in addressing the New 
York Bar Association, that “there 
can be no doubt whatever that 
many a meritorious case has been 
lost in an over-expanded statement 
of evidence or in the wilderness of 
inappropriate citations in which it 

has been submerged beyond the 
hope of resurrection in a treatise 
styled a brief.” If briefs were re- 














sponsible for wrong decisions by 
the great court of which Judge 
Clarke was a member, what are we 
to expect from courts in general 
when similar briefs are presented 
tothem? And how important it is 
to know what to omit from a brief. 

Frequently, in the Supreme Court 
of the United States, judges inter- 
rupt argument by saying, “State 
your question.” A rule of the Su- 
preme Court of Pennsylvania, that 
briefs shall begin with a statement 
of the questions involved, says, that 
the rule “is designed to enable the 
court to obtain an immediate view 
of the controversy. It must state 
the question or questions in the 
briefest and most general terms, 
without names, dates, amounts, or 
particulars of any kind whatso- 
ever. It should not ordinarily ex- 
ceed fifteen lines, and must not 
under any circumstances exceed a 
page.” Nothing else is allowed on 
that page. “For any violation of 
this rule . . . the appeal [will 
be] non-prossed. This rule is to be 
regarded as in the highest degree 
mandatory and admitting of no ex- 
ception.” The penalty stated, the 
court has said, may be inflicted 
“even in murder cases.” 

This rule and a half-hour limit 
for argument on each side “ma- 
terially aided one of our busiest ap- 
pellate tribunals in bringing its 
work up to date,” said Chief Jus- 
tice von Moschzisker. He added: 
“When the rule is efficiently fol- 
lowed, as it is in the great majority 
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of cases, the court can, at a glance, 
perceive, at least, in a general way, 
the points for determination, and, 
with this accomplished, the judicial 
mind can better concentrate on the 
argument.” “Often appellant’s 
statement is so satisfactory that 
the court, in writing its opinion, 
takes up the questions involved just 
as they are stated and follows that 
order throughout.” (34 Yale L. J. 
287.) Incidentally it may be said 
that sometimes briefs have been 
adopted by judges as opinions. 
Sometimes a judge’s way of making 
a case clear in an opinion is a good 
model for a brief. 

Much space in briefs can be 
saved by omitting what may be 
implied. For example, your case 
would not be on the docket if cer- 
tain preliminary steps had not 
been taken; why detail them at 
length? If a brief insists on a 
ground of a motion for a new trial, 
the court need not be told first that 
such a motion was filed, “and duly 
came on to be heard,” that “the 
court, after hearing the same, 
passed an order overruling said 
motion,” and that “movant there- 
upon filed in due time his bill of 
exceptions to this court, assigning 
error on said judgment,” etc. You 
can leave some things to the record. 

Verbosity tempts to skimming. 
Nothing is gained by using long 
and stilted forms of expression in- 
stead of the simple language of 
ordinary speech and of the best 
writers. Why, for instance, should 
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the ten words, “prior to the time 
of the filing of the action,” be pre- 
ferred to the two words, “before 
suit?” 

It is not my purpose to depart 
so far from more practical mat- 
ters as to dwell upon niceties of 
expression. Though, as was said 
by Judge Bleckley, “in school the 
composition would not pass, 
it may be tolerated in the court- 
house.” That great lawyer, Sir 
Frederick Pollock, chief editor of 
the English law reports, however, 
in an address to the American Bar 
Association (1903), thought it 
worth while to condemn, as a “pest 
of the law reports,” so small a 
thing as what he termed “the 
slovenly misuse of ‘such’ as a 


demonstrative,” a use peculiar to 
lawyers. 

Reading is not made easier by 
“saids,” “sames,” and certain other 


legal-document words. Writers of 
law-books and of judicial opinions 
make their meaning clear without 
a superfluity of such expressions, 
and the framers of the Federal con- 
stitution avoided them. 

Form, of course, is secondary to 
substance, but it is important so 
far as it is an aid to substance; and 
great judges have taken great pains 
to be not only correct, but clear and 
concise, in their opinions. Judge 
Bleckley, who could be luminous, 
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said: “I reconsider, revise, scru- 
tinize, revise the scrutiny, and 
scrutinize the revision.” 

I do not go so far as one writer 
does who lays down the rule, 
“Never dictate a brief ;” but as to 
dictated briefs I suggest, as a gen- 
eral rule, revise; or brief the brief. 

Don’t annoy the court with ex- 
cessive noise. Habits formed in 
addressing juries cling to many 
lawyers in the appellate courts, and 
some not only use jury arguments, 
but shout their cases at the court. 
It may be that such seeming 
earnestness accounts for the state- 
ment that “it was earnestly con- 
tended,” found in judicial opinions, 
but this statement is made only 
where the argument failed to con- 
vince. 

I have dealt only with the man- 
ner of presenting a case. Before 
briefing, of course, there should be 
thorough knowledge of the facts of 
the case and careful search and 
examination of the law and de- 
cisions that may be applicable. 

After so much has been said 
about brevity, I must not myself 
ignore, further than I have already 
done, the advice given on that sub- 
ject. 


—Address delivered before the 
Georgia Bar Association, June 
2nd, 1927. 
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Semi-Centennial Meeting of the 
American Bar Association 


= HE 50th Annual Meet- 
ing of the American Bar 
Association was held at 


Buffalo, N. Y. on Au- 
gust 3lst and September Ist and 
2nd. President Whitman sum- 
marized the work of the Associa- 
tion for the past year. It is im- 
possible within the limits of this 
article to refer even cursorily to 
the various activities of the Asso- 
ciation which cover a wide range of 
matters of interest to the American 
Bar. 

The report of the committee, to 
which the questions had been re- 
ferred, recommending a change in 
the date of the presidential in- 
auguration and the date of the 
commencement of the sessions of 
Congress, was adopted after con- 
siderable debate. 

Another matter that evoked 
some discussion concerned the in- 
corporation of the Association. 
The committee was unable to ob- 
tain a Federal charter, and there- 
fore proposed that incorporation be 
had under the Illinois law. This 
recommendation of the committee 
was adopted. 


The meeting was honored by the 
presence of Chief Justice Taft and 


Lord Hewart, Baron of Bury, Lord 
Chief Justice of England. 

The fact that this was the 50th 
meeting of the Association was 
pleasantly brought to mind by the 
gift of the Colorado Bar Associa- 
tion of a band of gold from the 
Colorado mines, for the gavel of 
the Association. Twenty-five years 
ago the Colorado Bar had placed a 
band of silver manufactured from 
Colorado silver, around the same 
gavel to celebrate its 25th anniver- 
sary. A very happy presentation 
speech was made by James Grafton 
Rogers, former President of the 
Colorado Association, to which an 
appropriate response was made by 
John W. Davis who was presiding 
at the meeting at which the pres- 
entation was made. 

Those who attended the sessions 
of the Association will never for- 
get the beauty of the hall of the 
Buffalo Consistory in which a num- 
ber of the meetings were held. 

The banquet on Friday evening 
was attended by approximately 
2500 people. For the first time a 
joint banquet of the ladies and 
members was held. 

Silas H. Strawn of Chicago was 
elected President for the coming 
year. 
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The absolute justice of the State, enlightened by the perfect 


reason of the State. That is law. 


Advancements — book accounts. 
Where a father, in his lifetime, kept 
books of account against his chil- 
dren during minority and after ma- 
jority, showing charges and credits, 
without anything on the books to show 
an intention to charge them as ad- 
vancements, and no declaration that 
they were advancements was made so 
as to constitute them a part of the res 
geste, it is held in the Mississippi 
case of Greene v. Greene, 110 So. 218, 
annotated in 49 A.L.R. 565, that such 
book accounts will not be held to be 
advancements, but will be treated as 
other book accounts. 


Adverse possession — of land cov- 
ered by leaning wall. To establish 
title by adverse possession to a strip 
covered by the leaning of a wall be- 
yond the paper boundary of a lot, it 
is held in Baxter v. Girard Trust Co. 
288 Pa. 256, 135 Atl. 620, that claim- 
ant must show that the building oc- 
cupied the place to the limit claimed 
for the full period of twenty-one years. 


The question of adverse possession 
based on projection or inclination of 
wall or other structure is considered 
in the annotation accompanying this 
case in 49 A.L.R. 1011. 


—Rufus Choate. 


Attorneys — right to recover fees. 
An attorney making a bulk charge for 
services which include the suggestion 
of simulation of illness to a witness 
to secure postponement of a trial is 
held not entitled to recover any part 
of it in Duffy v. Colonial Trust Co. 287 
Pa. 348, 135 Atl. 204, which is fol- 
lowed in 49 A.L.R. 406, by annotation 
on misconduct of attorney not directly 
prejudicial to client as affecting his 
right to compensation. 


Bonds — highway contractor — 
who may enforce. A bond to the state, 
conditioned for the performance by a 
highway contractor of the obligations 
of his contract, one of which obliga- 
tions is to pay for materials used, may 
be, it is held in the New Mexico case 
of Southwestern Portland Cement Co. 
v. Williams, 251 Pac. 380, sued on by 
a materialman, though the same bond 
indemnifies the state, and though no 
statute authorizes exacting such a 
contract or bond. 

Annotation on the right of a laborer 
or materialman to maintain an action 
on a contractor’s bond to the public 
which includes extra-statutory con- 
dition for his payment, accompanies 
this case in 49 A.L.R. 525. 
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Charities — hospital — liability for 
acts of officers. A hospital created and 
maintained at the expense of the state 
for the care of the insane is held not 
to be liable in damages for either the 
negligence or the malicious acts of its 
officers, agents, or employees in Uni- 
versity of Louisville v. Metcalfe, 216 
Ky. 339, 287 S. W. 945, which is ac- 
companied in 49 A.L.R. 375, by anno- 
tation on liability of hospital main- 
tained at expense of state or political 
subdivision for torts of its officers or 
employees. 


Chattel mortgage — permitting 
use — effect. A chattel mortgage on 
farm produce is held to be void in 
favor of creditors, in Talty v. Schoen- 
holz, 323 Ill. 232, 154 N. E. 189, where 
it permits the mortgagor to retain 
possession of and use the mortgaged 
property. 

Annotation upon chattel mortgage 
upon property consumable in use ac- 
companies this case in 49 A.L.R. 1487. 


Civil rights — requiring equal ac- 
commodations in places of amusement. 
That the state may compel persons 
operating places of amusement to fur- 
nish equal facilities and accommoda- 
tions to all members of the public 
without discrimination, is held in 
Pickett v. Kuchan, 323 Ill. 138, 153 N. 
E. 667, which is annotated in 49 A.L.R. 
499, on constitutionality of “civil 
rights” legislation by state. 


Conflict of laws — sale of liquor 
not inherently vicious. A sale of in- 
toxicating liquor is held not to be so 
inherently wicked, vicious, or immoral 
in the Arizona case of Veytia v. Al- 
varez, 247 Pac. 117, that a court in 
this country will not enforce a con- 
tract for such sale, valid in a foreign 
country where made, notwithstanding 
the Constitution and laws of this 
country forbid such sale. 

Annotation on enforcing a foreign 
contract, valid where made, for the 
sale of intoxicating liquor accompanies 
this case in 49 A.L.R. 994. 


Contempt — direct — what is. A 
newspaper publication concerning a 
prosecution for felony then pending 
before the court, which was defama- 
tory, degrading, libelous, and debasing 
of the character of the court, the 
judge thereof, the jury commissioners 
who were appointed by the court, the 
grand jury, and the prosecuting at- 
torney, one of the purposes of which 
is to put the grand jury in fear, is 
held to be a direct contempt with 
which the court may deal summarily 
without the necessity of the filing of 
an information, in the Indiana case 
of Dale v. State, 150 N. E. 781, an- 
notated in 49 A.L.R. 647, on newspaper 
article as a direct contempt of court. 


Contracts — for personal care — 
consideration. In a contract to care 
for a person until death, subsequent 
events cannot enter into the fairness 
of the contract or the adequacy of the 
consideration, since there is an ele- 
ment of uncertainty, and adequacy of 
consideration and fairness, it is held 
in Dingler v. Ritzius, 42 Idaho, 614, 
247 Pac. 10, must be viewed from the 
standpoint of the time of its making. 

Annotation on early death of vendor 
as affecting the enforcement of a con- 
tract to convey in consideration of a 
contract for his or her support for 
life, is appended to this case in 49 
A.L.R. 598. 


Courts — relying on, in justifica- 
tion of criminal act. That the de- 
cision of an inferior court cannot be 
relied on to justify the commission 
of an act which is alleged to be a 
crime is held in the Iowa case of State 
v. Striggles, 210 N. W. 137, annotated 
in 49 A.L.R. 1270. 


. Covenants — restrictive — building 
— gasolene pumps. Gasolene pumps, 
underground gasolene tanks, and pits 
with concrete sides sunken in the 
ground for the purpose of facilitating 
the changing of the oil in the crank 
cases of automobiles, are held not to 
be within a restrictive covenant that 
no buildings of any kind shall be 
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erected or maintained within a speci- 
fied distance of a street in the Massa- 
chusetts case of Small v. Parkway 
Auto Supplies, 154 N. E. 521, anno- 
tated in 49 A.L.R. 1361, on what con- 
stitutes a “building” within restrictive 
covenant. 


Criminal law — insanity after con- 
viction — right to urge. When the 
date for execution of one convicted of 
murder has been fixed, the question 
of supervening insanity is held not to 
be a right which accused may urge be- 
fore the courts, in State ex rel. Alfani 
v. Superior Ct. 189 Wash. 125, 245 
Pac. 929, which is annotated in 49 
A.L.R. 801, on insanity supervening 
after conviction and sentence of 
death. 


Damages — condemnation of right 
of way for electric line. The measure 


of damages for condemnation of the 
right to suspend high-powered electric 
wires over a strip of farm land is held 
in Illinois Power & Light Corp. v. 


Peterson, 322 Ill. 342, 153 N. E. 577, 
to be the damage to the remainder of 
the strip, which consists of the depre- 
ciation of the value of the land for 
agricultural purposes caused by the 
easement taken. 

The elements and measure of com- 
pensation for power lines or other 
wire lines over private property is the 
subject of the annotation which ac- 
companies this case in 49 A.L.R. 692. 


Evidence — beverage — deleterious 
ingredient — res ipsa loquitur. That 
after drinking one half a bottle of a 
beverage one is taken sick, is not able 
to work, and suffers impaired sight, 
is held not to establish negligence on 
the part of the one putting up the 
beverage, under the doctrine of res 
ipsa loquitur, in Lamb v. Boyles, 192 
N. C. 542, 135 S. E. 464, annotated in 
49 A.L.R. 589, on illness after par- 
taking of food or drink as evidence of 
negligence on the part of one who pre- 
pared or sold it. 


Evidence — dying declarations. 
Dying declarations are held to be ad- 
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missible only in cases of homicide, and 
then only where the death of declarant 
is the subject of the charge, in Clark 
v. State, 114 Neb. 818, 211 N. W. 16, 
annotated in 49 A.L.R. 1280. 


Evidence — effect of loss of teeth 
— admissibility. Testimony by an ex- 
pert as to the effect of the loss of 
teeth by a young girl through negli- 
gent injury, and as to the treatment 
which will be necessary, and its effect 
in causing pyorrheea and changing 
facial expression, is held not to be in- 
competent because esthetic or prob- 
lematical, in Dulin v. Henderson-Gil- 
mer Co. 192 N. C. 638, 135 S. E. 614, 
annotated in 49 A.L.R. 663, on dental 
condition as subject of expert testi- 
mony. 


Evidence — in contempt proceed- 
ing. A trial for criminal contempt is 
a quasi criminal proceeding, and the 
rules of evidence in criminal trials 
apply thereto. In such trial it is held 
in State ex rel Continental Coal Co. v. 
Bittner, 102 W. Va. 677, 136 S. E. 202, 
that the guilt of the accused must be 
proved beyond reasonable doubt. 

Annotation on the degree of proof 
necessary in contempt proceedings is 
appended to this case in 49 A.L.R. 968. 


False imprisonment — arrest of em- 
ployee — mere detention as. That an 
employer cannot be held liable for ar- 
rest of an employee, by merely refus- 
ing to permit him to leave the plant 
upon his complaining of illness is held 
in the Alabama case of Davis & A. Co. 
v. Boozer, 110 So. 28, which is fol- 
lowed in 49 A.L.R. 1307, by annotation 
on false imprisonment predicated upon 
conduct of master towards servant not 
amounting to actual arrest. 


Gift — credit on note. Where the 
payee of a note transferred by the 
maker to the payee as a gift during 
the lifetime of the maker, and with 
his knowledge and acquiescence, cred- 
its on the note a sum paid him by the 
maker, the maker’s estate is held in 
McKinney v. Rhinehart, 102 W. Va. 
531, 135 S. E. 654, not to be entitled 
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to credit for such sum in a suit by 
the payee to recover the note and 
other notes found to be valid, though 
the latter were due and payable at the 
time the credit was made. 


Annotation on rights in respect of 
payments made on a note or check 
which is the subject of a gift is ap- 
pended to this case in 49 A.L.R. 680. 


Habeas corpus — right to release 
on payment of fine. One sentenced to 
fine and imprisonment when the stat- 
ute permits only a sentence of fine or 
imprisonment is held to be entitled to 
discharge under a writ of habeas cor- 
pus when he pays his fine, in People 
ex rel. Carlstrom v. Eller, 323 Ill. 28, 
153 N. E. 597, which is accompanied 
in 49 A.L.R. 490, by annotation on 
habeas corpus in case of sentence 
which is excessive because imposing 
both fine and imprisonment. 


Highways — right to damages for 
vacation. That the right to claim 
damages at common law resulting 
from the vacation of a street cannot 
be successfully asserted by landowners 
whose property neither abuts on the 
vacated portion of the street nor is 
left abutting upon a cul-de-sac, who 
have access to their property on all 
sides, and whose complaint is that 
highway communication in certain 
directions is less direct and convenient 
than it was before the street was va- 
cated, in consequence whereof trade 
will be diverted to places more acces- 
sible, is held in Re Hull, 163 Minn. 439, 
204 N. W. 534, annotated in 49 A.L.R. 
320, on right of owner of property not 
abutting on closed section to compen- 
sation for vacation of street or high- 
way. 


Injunction — power of legislature 
to authorize. The legislature, it is 
held in State ex rel. Stewart v. Dis- 
trict Ct. 77 Mont. 361, 251 Pac. 137, 
cannot empower a court in which one 
is convicted of unlawful possession 
and sale of intoxicating liquor to en- 
join further violations of the act, 
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where the Constitution impliedly de- 
nies the exercise of equity powers by 
courts sitting in criminal cases. 

The constitutionality of a statute 
relating to injunctions against crime, 
or abatement of nuisance arising from 
a violation of the liquor law is treated 
in the annotation appended to this 
case in 49 A.L.R. 627. 


Insurance — injury to building — 
total loss. Injury to a building by 
fire, which, because of local ordi- 
nances, makes repair impossible and 
requires its destruction, is held in 
Rutherford v. Royal Ins. Co. 12 F. 
(2d) 880, to entitle the owner to re- 
cover upon his insurance policy as for 
a total loss; and it is immaterial that, 
but for the antecedent weakened and 
impaired condition of the building, the 
a would not have produced such re- 
sult. 

Insurer’s liability as affected by re- 
fusal of public authorities to permit 
reconstruction or repair after fire, is 
treated in the annotation accompany- 
ing this case in 49 A.L.R. 814. 


Insurance — what is hostile fire. A 
fire escaping through a crack in the 
oven in which it is being used, and 
heating a head in the automatic fire 
extinguisher system so that it lets go 
and injures property of the insured, 
is held to be a hostile fire within the 
meaning of a policy insuring against 
all direct loss or damage by fire, in 
Pappadakis v. Netherlands F. & L. 
Ins. Co. 137 Wash. 430, 242 Pac. 641, 
49 A.L.R. 402. 


Intoxicating liquors — injunction 
against sales — purview of act. Single 
sales of intoxicating liquor as such 
are held not to be within the purview 
of § 22, title 2, of the National Pro- 
hibition Act, providing for injunctions 
against liquor nuisances, in Webb v. 
United States (C. C. A. 8th) 14 F. 
(2d) 574, to which is appended in 49 
A.L.R. 612, annotation on injunction 
against the use of premises or sale of 
intoxicating liquor thereon because of 
violation of National Prohibition Act. 
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Intoxicating liquors — power to 
limit for medical purposes. The pro- 
vision of the 18th Amendment to the 
Federal Constitution endowing Con- 
gress with power to enforce pro- 
hibition by appropriate legislation is 
held to empower it to limit the amount 
of liquor which may be prescribed for 
medicinal purposes, in Lambert v. 
Yellowsley, 272 U. S. 581, 71 L. ed. 
(Adv. 240), 47 Sup. Ct. Rep. 210, 
which is followed in 49 A.L.R. 575 by 
annotation on forbidding prescription, 
or restricting the amount of intoxicat- 
ing liquor for medicinal purposes. 


Judgment — recovery by physician 
— effect of action for malpractice. An 
action by a physician for services, and 
one against him for malpractice, are 
held in Leslie v. Mollica, 236 Mich. 
610, 211 N. W. 267, to be independent 
and remain so unless and until the 
patient, when sued for services, in- 
jects the issue of malpractice either 
to defeat the action or to claim or ob- 
tain damages by way of recoupment 
or counterclaim, and, therefore, a re- 
covery by the physician in a proceed- 
ing in which the malpractice is not 
introduced does not bar an action for 
malpractice. 


This case is accompanied in 49 
A.L.R. 546, by annotation on judg- 
ment in an action for services of a 
physician or surgeon as a bar to an 
action against him for malpractice. 


Landlord and tenant — forfeiture 
by act of sublessee. The act of a sub- 
lessee in using the premises for an un- 
lawful purpose, is held to work a for- 
feiture of the head lease the same as 
the act of the head lessee himself, in 
Shepard v. Dye, 137 Wash. 180, 242 
Pac. 381, annotated in 49 A.L.R. 824. 


_Libel — charging want of patrio- 
tism. A publication that charges, in 
Substance, a United States ex-soldier 
of the World War with being un- 
patriotic, with shirking his duty to 
his country in failing to enlist for 
service until forced by the Draft Act, 


and with doing everything possible 
to evade service, and specially charg- 
ing that he married in order to secure 
exemption from service, but failed in 
his purpose and had to go, and charg- 
ing him with being an active officer 
of the American Legion for pecuniary 
gain, is held to be “libelous per se,” 
in Dusabek v. Martz, 121 Okla. 241, 
249 Pac. 145, 49 A.L.R. 253. 


Master and servant — discharge — 
liability. An employer is held not to 
become liable in damages in Robert- 
son v. Wolfe, 214 Ky. 244, 283 S. W. 
428, because he discharges a book- 
keeper before the end of the contract 
period, who is so incompetent as to 
subject the employer to the danger of 
repeated losses and seriously affect his 
standing in the business world. 

Annotation on negligence or incom- 
petency as a ground for discharge of 
an employee is appended to the fore- 
going case in 49 A.L.R. 469. 


Negligence — liability for active 
negligence. If, while a licensee is 
upon premises of another in the exer- 
cise of due care, the owner is affirm- 
atively and actively negligent in the 
management of the property or busi- 
ness, as a result of which the licensee 
is subjected to increased hazard or 
danger, the owner is held to be liable 
for injuries sustained as a result of 
such negligence, in Brigman v. Fiske- 
Carter Constr. Co. 192 N. C. 791, 136 
S. E. 125, which is annotated in 49 
A.L.R. 773, on liability to trespasser 
or bare licensee as affected by distinc- 
tion between active and passive neg- 
ligence, 


Parent and child — right of mother 
to recover for alienation of child’s af- 
fections. That a mother cannot re- 
cover damages for the wrongful 
alienation of the affections of her 
child, in the absence of anything to 
show loss of services, custody, or con- 
trol of the child, or of his assistance, 
association, or companionship, is held 
in the Iowa case of Pyle v. Waecheter, 
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210 N. W. 926, annotated in 49 A.L.R. 
557, on right of parent or child to 
recover for alienation of other’s af- 
fections. 


Trespass — forcible — guilt. Al- 
though an entry upon premises may 
be effected peaceably, yet, if after 
entry is effected one uses violent and 
abusive language and does acts which 
are reasonably calculated to intimi- 
date or lead to a breach of the peace, 
he is held to be guilty of forcible tres- 
pass in State v. Tyndall, 192 N. C. 559, 
135 S. E. 451, which is accompanied in 
49 A.L.R. 596, by annotation on crim- 
inal offense of forcible detainer or 
trespass, where entry was peaceable. 


Trusts — precatory — when estab- 
lished. A provision in a single para- 
graph of a will giving testator’s 
brother the residue of his estate with 
“the special request” that he pay a 
designated sum to testator’s sister as 
soon as possible “after my decease,” 
payments to be made in instalments 
if necessary, is held to create an en- 
forceable precatory trust, in Re Hoch- 
brunn, 138 Wash. 415, 244 Pac. 698, 
annotated on the subject of precatory 
trusts, in 49 A.L.R. 7. 


Wills — remainder after failure of 
trust — when takers ascertained. 
Under a gift of a specified sum to 
trustees to establish a charitable home 
if found feasible, the fund and income 
therefrom to be held for a specified 
number of years after the death of 
certain persons named, and, if at the 
end of such period the fund is not 
sufficient to warrant the establish- 
ment of the home, the fund to be dis- 
tributed to testator’s heirs, the re- 
maindermen are held to be ascertained 
as of the date of the failure of the 
trust, and not of the death of the 
testator, in the Vermont case of Re 
Henry, 134 Atl. 632, which is anno- 
tated in 49 A.L.R. 169, on time as of 
which members of class described as 
testator’s “heirs,” “next of kin,” “re- 
lations,” etc., to whom a future gift 
is made, are to be ascertained. 
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Rerent British Cases 
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The English and American common law—‘‘distinct like the billows, 
but one like the sea.’ 


Alienation of wife’s affections — 
Right to damages where husband aud 
wife continue living together. The 
fact that a husband and wife continue 
to live together as man and wife was 
held in Marangos v. Harold, 52 Ont. 
L. Rep. 395, 14 B. R. C. 672, not to 
affect the right of the husband to re- 
cover damages for the alienation of 
his wife’s affections, if the result of 
the conduct of which he complains has 
been to deprive him to a greater or 
less degree of comfort, society and 
services of his wife as well as to 
alienate her affections from him, but 
it was held that punitive damages 
were not recoverable. The annotation 
appended to this case in 14 B. R. C. 
688, deals with damage recoverable 
for criminal conversation, or aliena- 
tion of affections. 


Auction — personal liability of auc- 
tioneer who fails to disclose principal's 


name. That auctioneers who had sold 
a motor car at an auction at which 
they had disclosed the fact of agency, 
but not the names of their principals 
were not liable to the purchaser for 
damages sustained by him on its sub- 
sequently appearing that the prin- 
cipals had no right to sell so that the 
purchaser was held liable to the 
owner of the car was held in Benton 
v. Campbell, P. & Co. [1925] 2 K. B. 
410, the report of which in 14 B. R. C. 
295, is accompanied by annotation of 
the effect of failure to disclose name 
of principal upon auctioneer’s liability 
where title fails. 


Bills and notes — note given to bank 
without consideration to deceive bank 
examiner — liability of maker. It is 
held that one who has given a note 
without consideration to a bank, so as 
to create a false appearance of assets 
for the purpose of deceiving the bank 
examiner, is, under the law of the 
state of Washington, estopped, when 
sued upon the note by the liquidator 
in insolvency of the bank, to raise the 
plea of want of consideration, in Allen 
v. Hay, 64 Can. S. C. 76, 14 B. R. C. 
649. The annotation appended to this 
case in 14 B. R. C. 660, deals with the 
effect of concealment of illegal trans- 
action on right to recover on note 
given bank. 


Husband and wife — fraudulent 
conveyance to wife — retransfer by 
husband to himself under power of at- 
torney — right of wife to relief. The 
Supreme Court of Canada in Elford 
v. Elford, 64 Can. S. C. 125, 14 B. R. 
C. 311, decided that a wife to whom 
her husband had made a conveyance 
in fraud of his creditors with her 
knowledge was entitled to a retransfer 
of the property, where her husband, 
who held a general power of attorney 
from her, after a quarrel between 
them, registered the power of attor- 
ney and had the property transferred 
into his own name. The report of this 
case in 14 B. R. C. 318, is accompanied 
by annotation on the right of grantee 
taking fraudulent transfer to recover 
property after retransfer. 


If you don’t own A.L.R., you’re overlooking something good. 





Sususnsueeeeeiey 


CASE AND COMMENT 


First American Law School 


E have the following interesting and 
W informative letter from Dr. Lyon G. 
Tyler, which we take pleasure in present- 
ing to our readers. 


Editor Case and Comment: 

I was very much interested in your 
article on the “First American Law 
School,” which appeared in your issue 
for June-July-August. The claim of 
William and Mary College over the 
Litchfield, Conn., School has the ad- 
vantage of (1) priority in time; (2) su- 
periority in dignity. The lectures at 
William and Mary began in 1779, those 
at Litchfield in 1784, as stated in the 
catalogue of the School in 1849. The 
school at William and Mary was one 
of the Departments of a public Univer- 
sity, that at Litchfield was, as I take it, 
a private affair. The building in which 
Judge Reeve and Judge Gould delivered 
their lectures at Litchfield was a log 
structure, not more imposing physically 
than many of our two-room schools now 
under bann. Nor did Judge Reeve ex- 
ceed Mr. Wythe in teaching students of 
law. We know that in Jefferson Mr. 
Wythe had in his office in 1764 a student 
considered by many as the first man of 
his age. 

It is remarkable that the two greatest 
products of the two schools when later 
established, were two southern men— 
John C. Calhoun and John Marshall, one 
standing for local and sectional interests 
and the other for nationality. At the 
time Calhoun was a student at Litch- 
field, New England was threatening nul- 
lification and secession. Marshall was a 
student at William and Mary, when the 
Union sentiment, because of the Revolu- 
tion, was strong in Virginia. How much 
each was affected later by his surround- 
Ings it is impossible to say. 

Judge Wythe occupied the deserted 
Capitol in Williamsburg, where he 
lectured on the municipal law and civil 
law of both the State and United States, 
and held moot courts and moot legisla- 
tures with his forty law students. He 
was succeeded after twelve years by St. 
George Tucker, whose edition of Black- 
stone’s “Commentaries,” enlarged by his 
notes on the Constitution and Statutes 
of Virginia and the United States, pub- 
lished in 1803, was the first American 
text book on the Law. 

I am yours very truly, 
Lyon G. Tyler. 


Hand in Hand 


q Just as American and 
English literature go hand 
in hand, so American and 
English jurisprudence are in- 
separable. 


@ You wouldn’t think of 
writing a book on a given 
subject without consulting 
the British authors, so why 
try to write a brief without 
consulting the English cases. 


q British Ruling Cases con- 
tains the current decisions of 
the high courts of the British 
Empire which are particu- 
larly valuable for American 
lawyers, together with the 
usual exhaustive Co-op anno- 
tations. 


q English Ruling Cases 
backs up B. R. C. by giving 
the important English cases 
from earliest times to 1900. 
It’s annotated with both 
English and American notes. 


q Ask us about “the British 
Cousins” of the Annotated 
Reports System. 
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A.L.R. Annotations in Volume 49 
Include These Subjects: 





Exhausting thought and hiving wisdom with each studious year—Byron. 


Accounts — Retention of bill for pro- 
fessional services as effecting an ac- 
count stated. 49 A.L.R. 1485. 


Animals — Constitutionality of “dog 
laws.” 49 A.L.R. 847. 


Attorney’s fees — Allowance of attor- 
ney’s fee against property or fund in- 
creased or protected by attorney’s serv- 
ices. 49 A.L.R. 1149. 


Automobiles — Driving automobile 
while intoxicated as a substantive crim- 
inal offense. 49 A.L.R. 1392. 


Bankruptcy — Federal bankruptcy acts 
as affecting provision of state insolvency 
act for discharge of debtor. 49 A.L.R. 
691. 


Bankruptcy — Conversion of non- 
exempt into exempt property as ground 
for refusal of discharge in bankruptcy. 
49 A.L.R. 918. 


Bills and notes — Rights as between 
one who deposits commercial paper for 
collection without any indication on the 
paper of that purpose, and one who 
takes it in good faith from the deposi- 
tary. 49 A.L.R. 1373. 


Brokers — Implied contract of employ- 
ment of real estate broker to procure 
customer. 49 A.L.R. 933. 


Commerce — State regulation of car- 
riers by motor vehicle as affected by 
interstate commerce clause. 49 A.L.R. 
1203. 


Compromise and settlement — Settle- 
ment by or recovery against third person 
in favor of conditional vendee for dam- 
age to or conversion of property as af- 
= conditional vendor. 49 A.L.R. 
1458. 


Corporations — Liability of corpora- 
tion on promoter’s contracts. 49 A.L.R. 
673. 


Corporations — Stock in another cor- 
poration owned by foreign corporation 
as included in the property which 
measures the privilege tax payable by 
latter. 49 A.L.R. 1296. 


Criminal Law — Release of prisoner 
on illegal or void order as affecting fur- 
ther imprisonment. 49 A.L.R. 1306. 


Death — Right of action for injury to 
or death of woman who consents to il- 
legal or immoral operation. 49 A.L.R. 
960. 


Election of remedies — Attempt'to re- 
form contract as election of remedies 
precluding action to enforce contract as 
written or vice versa. 49 A.L.R. 1513. 


Electricity — Duty to guard against 
danger to children by electric wires. 49 
A.L.R. 1053. 


Evidence — Contract which violates 
Statute of Frauds as evidence of value 
in action not based on the contract. 49 
A.L.R. 1121. 


Evidence — Parol evidence rule as ap- 
plied to escrow agreement. 49 A.L.R. 
1529. 


Executors and administrators — Right 
of executor or administrator to extra 
compensation for legal services rendered 
by him. 49 A.L.R. W033. 


Explosions — Liability for injury to 
children by explosives left accessible to 
them. 49 A.L.R. 160. 


False imprisonment — Liability of of- 
ficer for exemplary or punitive damages 
in action for false imprisonment. 49 
A.L.R. 1386. 
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Fines — Right to credit on fine of 
time spent in jail. 49 A.L.R. 392. 


Game — Rights, title, and remedies of 
hunter in respect of game which he is 
pursuing or has killed or wounded. 49 
A.L.R. 1498. 


Gaming — Margin transactions or deal- 
ings in futures as within constitution or 
statutes providing for recovery back of 
money paid on gaming consideration. 49 
A.L.R. 1085. 


Garage — Duty and liability of garage 
keeper to owner of car. 49 A.L.R. 319. 


Garnishment — Payment under void 
order in garnishment proceedings as pro- 
tection to garnishee. 49 A.L.R. 1411. 


Gas filling stations — Public regulation 
or authorization of gas filling stations. 
49 A.L.R. 767. 


Gift — Birth of child as affecting gift 
causa mortis. 49 A.L.R. 1445. 


Highways — Liability for injury due 
to condition of trees in or overhanging 
highway. 49 A.L.R. 840. 


_ Highways — Liability for damage or 
injury by contact with structure above 
the surface of the street or highway. 49 
A.L.R. 993. 


Highways — Liability of highway dis- 
trict for damages for improper condition 
of highway. 49 A.L.R. 1075. 


Highways — Right of property owner 
to compensation for narrowing of street 
or highway by vacation of portion there- 
of. 49 A.L.R. 1254. 


Highways — Validity, construction, 
and effect of regulations as to the time, 
place, or manner of crossing street by 
pedestrian. 49 A.L.R. 1406. 


Homicide — Homicide or assault in 
connection with use of automobile for 


unlawful purpose or in violation of law. 
49 A.L.R. 608. 


Husband and wife — Validity of post- 
nuptial agreement releasing or waiving 
rights of surviving spouse on death of 
other spouse. 49 A.L.R. 116. 


® 
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American Decisions 


and 


American Reports 


Contain the great founda- 
tion cases decided between 
1760 and 1887. 

These cases are annotated 
and extra-annotated. The ex- 
tra-annotations give the judi- 


cial history of the reported 
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cases down to a relatively 
recent date. 

They have been cited al- 
most 900,000 times in later 
cases and annotations. 

Less than one half of one 
per cent of these cases have 
been overruled which is con- 
vincing evidence of their pres- 
ent day value. 

These sets are important 
units of the Annotated Reports 
System and, as such, comple- 
ment the other units. 

We'll be glad to tell you 


more about them. 


The Lawyers Co-op. 
Publishing Co. 


Rochester, N. Y. 


> 
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Law Librarian, Columbia University 


The volume includes: Memorial on 
Joseph H. Choate wy Elihu Root, 
Forensic Speeches and Arguments, 
Addresses on International Affairs, Ad- 
dresses about Lawyers, Addresses on 
Occasions, After-Dinner Speeches and 
Political Speeches. 


One Volume, $5.00 Delivered 
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Income tax — Deduction for loss or 
-- depreciation of good will. 49 A.L.R. 469. 


Insurance — Right to enforce payment 
under “facility of payment” clause. 49 
A.L.R. 939. 


Insurance —When is one confined to 
house within meaning of policy of health 
or accident insurance. 49 A.L.R. 965. 


Insurance — Effect of insured’s fail- 
ure to demand the payments at the time 
they are due under an accident policy 
providing for periodical payments of in- 
demnity. 49 A.L.R. 1527. 


Intoxicating liquors — Charge of main- 
taining a liquor nuisance predicated on 
permitting guests to bring and consume 
their own liquor. 49 A.L.R. 1451. 


Judgment — Fraud or perjury in mis- 
representing status or relationship es- 
sential to the judgment as ground of 
relief from, or injunction against judg- 
ment. 49 A.L.R. 1219. 


Juvenile offenders — Marriage as af- 
fecting jurisdiction of juvenile court 
over delinquent or dependent. 49 A.L.R, 
402. 


Landlord and tenant — Right of land- 
lord to dispossess tenant without legal 
process. 49 A.L.R. 517. 


Limitation of actions —Reasonabieness 
of period allowed for existing causes of 
action by statute reducing period of 
limitation. 49 A.L.R. 1263. 


Landlord and tenant — Landlord’s re- 
sponsibility to third persons for con- 
ditions created during tenancy as af- 
fected by renewal of the lease, or a new 
lease subject to the original lease. 49 
A.L.R. 1418. 


Landlord and tenant — Validity and 
enforceability of contract which express- 
ly leaves open terms of payment for 
future negotiation. 49 A.L.R. 1464. 


Malicious prosecution — Admissibility 
in action for malicious prosecution of 
zeal and activity by defendant in push- 
ing prosecution. 49 A.L.R. 265. 


Master and servant — What employees 
are engaged in interstate commerce 
within the Federal Employers’ Liability 
Act. 49 A.L.R. 1339. 


Municipal corporations — Public regu- 
lation of dry cleaning and dyeing estab- 
lishments. 49 A.L.R. 110. 


Municipal corporations — Power of 
municipal corporation to extend its serv- 
ice beyond corporate limits. 49 A.L.R. 
1239. 


Parent and child — Liability of parent 
who gives automobile or motorcycle to 
minor child forbidden by statute to oper- 
ate same, for negligent use thereof by 
child. 49 A.L.R. 1523. 


Partnership — Power of partner to 
bind firm by bonus agreement. 49 
A.L.R. 1315. 


Payment — Application of payments 
as between debts for which a surety 
guaranty is bound and those for which 
he is not. 49 A.L.R. 952. 


If you don’t own A.L.R., yow’re overlooking something good. 
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Proximate cause — Liability for dam- 
age to vehicle or person riding therein 
by animal at or in street or highway. 
49 A.L.R. 913 


Proximate cause — Condition of sur- 
face of roadway as proximate cause of 
injury by object thrown therefrom or 
from vehicle. 49 A.L.R. 1229. 


Removal of causes — Alienage of par- 
ty as affecting right of removal of suit 
on —, of diverse citizenship. 49 
A.L.R. 1226 


Riot — What constitutes riot within 
criminal law. 49 A.L.R. 1135. 


Schools — School thrift system. 49 
A.L.R. 712. ‘ 


Street railways — Street easements as 
a factor in fixing a rate base for a street 
railway company. 49 A.L.R. 1477. 


Succession taxes — When transfer 
deemed to take effect in possession or 
enjoyment at or after death within the 
Inheritance Tax Law. 49 A.L.R. 864. 


Taxes — Discrimination by _ state 
against foreign corporations in imposi- 
= of taxes and license fees. 49 A.L.R. 
726. 


Taxes — Taxation of foreign owned 
railroad rolling stock temporarily within 
the taxing state. 49 A.L.R. 1099. 


Trial — Right of juror who has 
agreed to verdict to dissent on poll. 49 
A.L.R. 1301. 


Trust receipts — Annotation on trust 
receipts. 49 A.L.R. 282. 


Workmen’s compensation — Applica- 
bility and effect of workmen’s compen- 


sation acts in case of injuries to minors. 
49 A.L.R. 1435. 


Workmen’s compensation — Death or 
injury while traveling as arising out of 
or in = course of employment. 49 
A.L.R. 454. 


Workmen’s compensation — Injuries 
while entering or leaving place of em- 
ployment as arising out of or in course 
of employment. 49 A.L.R. 424. 


CONTRACTS BETWEEN LABOR UNIONS 
AND EMPLOYERS 


are a common present day method of stabilizing business. 


What are the rights of the parties under such contracts? 
What are the rights of the individual members of the contracting 
union? What are the rights of persons with whose employment 


such contracts interfere ? 


On this, as on other questions of labor union law, consult 


The Law of 
Organized Labor and Industrial Conflicts 


By EDWIN S. OAKES 


ONE VOLUME 


$15.00 DELIVERED 


The Lawyers Co-operative Publishing Company 


Rochester, N. Y. 


150 Nassau St., New York City 
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New Books and Recent Articles 


But words are things, and a small drop of ink, 
Falling like dew upon a thought, produces, 
That which makes thousands, perhaps millions, think.—Byron. 


JONES ON MortTGAGES. Eighth 
edition, three large supersize 
volumes. Price $30.00 


This work is a standard authority on 
the subject. The new edition will con- 
tain a complete and exhaustive treat- 
ment of mortgage foreclosure and all 
other mortgage litigation. 

The high regard in which this publi- 
eation has long been held by the pro- 
fession will be enhanced by this up to 
date revision. 


CASES ON CRIMINAL LAw. By 
Francis Bowes Sayre, Profes- 
sor of Law in Harvard Univer- 
sity. (The Lawyers Co-op. 
Publishing Co., Rochester, N. 


This selection of cases on Criminal 
Law by. Professor Sayre has been pains- 
takingly made and will no doubt be 
welcomed by teachers and students of 
the law. The cases are supplemented 
by illuminating footnotes citing ref- 
erences which point the way to a larger 
view of the social problems involved, as 
well as to important cases and annota- 
tions which will assist in making the 
legal problems more clear. 

The first part of the volume is de- 
voted to a consideration of the general 
principles of criminal law; the second 
part relates to specific crimes. 

The author states: “Since guilt-find- 
ing is a very practical problem and must 
necessarily be based upon acts rather 


than evil thoughts, it inevitably follows 
that the task of guilt-determination 
must be largely a technical matter,—a 
determination whether given conduct 
falls within or without arbitrary pigeon- 
holes which we call crimes. If we are 
to have justice by law, we must evolve 
and follow established and known prin- 
ciples for making this determination.” 

“It is with a view of serving the needs 
of such a technical and specialized train- 
ing that the present casebook has been 
designed.” 

An admirable introduction by Dean 
Pound is pre-fixed to the work. 


THE LAw oF RADIO COMMUNICA- 

TION. By Stephen Davis, | 

Solicitor of the Department 

of Commerce. (McGraw-Hill 

Book Co., Inc., New York). .. $3.00 

Judge Davis’s duties in the Depart- 
ment of Commerce afforded him an inti- 
mate acquaintance with the radio situa- 
tion. He found that the legal features 
of radio development had received slight 
consideration. He studied for his own 
information and guidance the basic legal 
rules upon which the relationships be- 
tween radio systems and the govern- 
ment, public and its own units must de- 
pend. The result of his studies appears 
in this volume which contains among 
other subjects, interesting chapters on 
the right to engage in radio communica- 
tion, on Federal jurisdiction and stat- 
utes, state jurisdiction, conflicting rights 
in reception and transmission and on the 


If you don’t own A.L.R., you’re overlooking something good. 
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broadcasting of copyright or slanderous 
matter. 


WILTsIE ON MORTGAGE  FORE- 
CLOSURE. Fourth Edition, 2 
volumes. - Price 


The many important changes which 
have been made in the practice in mort- 
gage foreclosure since the former edition 
was published in 1913, have created a 
demand for the comprehensive revision 
now issued. 

The topic of mortgages and mortgage 
foreclosure is one to which every lawyer 
has reference, Mortgages are a very 
important part of the investment world 
of to-day. And the enforcement of mort- 
gages by foreclosure is a procedure 
which must often be resorted to. This 
new edition, although essentially a trea- 
tise on the subject of foreclosure, has 
been enlarged to contain an extensive 
treatment of the substantive law. 


READINGS ON THE HISTORY AND 
SYSTEM OF THE COMMON LAw. 
By Roscoe Pound and Theo- 
dore F. T. Plucknett. Third 
Edition, completely revised. 
(The Lawyers Co-op. Publish- 
ing Co., Rochester, N. Y.) 
Price 


_The purpose of this book is to pro- 
vide in convenient form, materials 
which will serve as a basis for discus- 
sion in class and for lectures in the giv- 
ing of Elementary Law and Pre-legal 
courses. The volume is an outgrowth 
of a series of lectures given by Profes- 
sor Pound to college students on the 
history and system of our law, which 
were gradually expanded in the light of 
experience, and thoroughly revised at 
each new publication. The work has 
been widely used by teachers since its 
first appearance in 1904. In this edi- 
tion special attention has been given to 
the translations of the Latin, Saxon and 
French texts. 


_In the preparation of this third edi- 
tion Professor Pound has had the co- 
operation of Theodore F. T. Plucknett, 
Assistant Professor of Legal History in 
Harvard University. 


THE CONSTITUTIONALITY OF A GENERAL 
ZONING ORDINANCE.—This question is 
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SESE EERE EEE BEEBE 


The Life of 
Thomas E. Watson 


by 
William W. Brewton 


The only life of an American 
which treats every phase of his 
career, making a closely knit 
story. In its unbroken develop- 
ment, Mr. Brewton’s work, the 
first biography of Georgia’s most 
versatile son, has been likened to 
a novel though the author ad- 
heres unswervingly to the facts. 


401 Pages—Illustrated 
Price $3.50 Delivered 


The Lawyers Co-op. Pub. Co. 
Rochester, N. Y. 
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treated in an able article by Thomas A. 
Byrne, in the Marquette Law Review, 
June, 1927, on page 189. In his sum- 
mary he observes: “The modern com- 
prehensive ordinance bears an analogous 
relationship to nuisance regulation but 
is sustained to-day because it bears a 
substantial relation to the health, morals, 
security, and general welfare. The 
weight of authority is to the effect that 
esthetic considerations alone are not 
enough to sustain the ordinance. The 
ordinance must be enacted as a result 
of a proper enabling act. It must be 
reasonable and there are two tests to 
determine this reasonableness. Is the 
ordinance thorough as an entirety? Does 
it lack discrimination and arbitrariness 
in its applications to particular pieces of 
property ?” 


THE Law or DEAD Bopies.—An article 
on this subject appears in the Alabama 
Law Journal for July, 1927, on p. 218. 
It is written by Judge Walter B. Jones 
in an interesting and scholarly manner. 
It refers to a number of illustrative 
cases, 
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Keep Posted 


On the Current Decisions 
Of the U. S. Supreme Court 


An unusual number of interesting and important 
cases will be decided by the U. S. Supreme 
Court this term. You can have all the Supreme 
Court’s opinions delivered to your office cur- 
rently for less than 15 cents per week — includ- 
ing a permanent annotated book 
at the end of the year. 
Your signature on the order 
form below will put you in line 
for this service. Use it. 


The Lawyers Co-op. Publishing Co., 
Rochester, N.Y. 


Enter my subscription for semi-monthly Advance 
Sheets of U. S. Supreme Court Reports (Lawyers’ 
Edition) and book 72 when ready. 1 will pay 
$7.50 for the entire service ( Advance Sheets twice 
a month through the term and bound book). Con- 
tinue my subscription until further notice. 


City and State 
C&C, S-O, 1927 
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O, then a laugh will cut the matter short: 
The case breaks down, defendant leaves the court.—Horace. 


Which Won?  Tootle v. Singer, 
118 Iowa, 533, 88 N. W. 446. 


Willing to Be Frisked. Suspicious 
Character—What am I supposed to 
have stolen? 

Officer—An automobile. 

8. C.—All right; search me! 


A Clairvoyant. Judge (to convict- 
ed burglar): Have you anything to 
say before sentence is passed? 

Burglar: The only thing I’m kick- 
ing about is bein’ identified by a 
man who kept his head under the 
bedclothes the whole time! 


—Dry Goods Economist. 


Safer with Morpheus. 
she whispered to her husband, “I 


“William,” 


think I hear burglars. 
awake?” 


“No,” said William. 


Are you 


Hereditary Job. First Burglar’s 
Wife—“Wot’s yer little kid goin’ to be 
when he grows up?” 

Second Burglar’s Wife—“Guess he’s 
goin’ to foller in the finger-prints of 
his old man.” 


—Judge. 


Whoa! The Accused—“I was not 
going forty miles an hour—not twenty 
—not even ten—in fact, when the of- 
fear came up I was almost at a stand- 

ill.” 


The Judge—“I must stop this or 


you will be backing into something. 
Forty shillings.” 


—Tatler (London). 


The Pedestrian Overzigged. A ne- 
gro taxi-driver, charged with running 
a man down, was lectured by the 
judge, who told him that when in 
danger of hitting some person he 
should “zigzag his car.” 

“I did zigzag, your honor,” was the 
reply, “but dat man was zigzaggin,’ 
too, and he zigged so much faster dan 
I could zag dat it just nacherly give 
me swimmin’ in de head, an’ dat’s 
how I come to hit him.” 


The Desirable Margin. The pas- 
sengers in the big car speeding to- 
ward the railroad crossing began 
arguing whether or not they could 
beat the train. - 

“Don’t get excited,” said the driv- 
er, “I can easily make it.” 

“And I say you can’t,” shouted the 
front-seat passenger. “The train 
will beat us by twenty seconds.” 

“Gwan!” said the driver, who kept 
increasing his speed while the argu- 
ment continued. 

Finally a passenger in the rear 
seat, who had said nothing so far, 
remarked as he clutched the sides 
of the rushing car. “For my part, 
I don’t care a hang who wins this 
race, but I hope it won’t be a tie.” 


—Boston Transcript. 
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Famous 
American Jury Speeches 


Collected and Edited by Prof. F. C. Hicks 
of Columbia University Law School 


Contains 24 of the outstanding ad- 

dresses delivered before Juries and 

Fact Finding Tribunals in the U. S. 

between 1884 and 1924, together with 

biographical notes of the speakers and 

summary statements of facts supplied 
by the editor. 


$ 5.00 Delivered 


The Lawyers Co-op. Pub. Co 
Rochester, N. Y. : 
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Doping Out the Universe. <A 
group of workmen at lunch hour 
were discussing evolution and the 
origin of man. One of the party re- 
mained silent, when a companion 
turned on him and demanded his 
opinion. “I ain’t goin’ to say,” he 
replied doggedly. “I remember as 
how Henry Green and me threshed 
that all out once before an’ it’s set- 
tled, s’far’s I’m concerned.” 

“But what conclusion did you ar- 
rive at?” 

“Well, we didn’t .arrive at the 
same conclusion. Henry, he arrived 
at the hospital an’ I at the police 
station.” 

—Pittsburgh Chronicle-Telegraph. 


General Holocaust. The case was 
opened with the court barring all per- 


sons but the principals in the trage- 
dy that led to the death and subse- 
quent burning of the young farm- 
hand, court officials, jurors, wit- 
nesses and newspaper men. 
—Peoria paper. 


“Six Months” Often Helps. “I tell 
you this matter of reckless driving is 
a problem.” 

“Not a very difficult one. The solu- 
tion is contained in a simple sentence.” 


Indisputable. “If your client 
hadn’t felonious intention how comes 
it that the policeman saw him hiding 
behind a tree?” 

“Because the 
enough!” 


tree wasn’t big 


—Journal Amusant, Paris. 


Long Probation. The association 
went on record as being in favor of a 
law providing for taking away the 
license from drivers of motor-vehicles 
feund drunk for a period of one year. 

—South Dakota paper. 


Whale of a Difference. The super- 
visor of a Western railroad received 
the following note from one of his 
track foremen: 

“IT am sending in the accident re- 
port on Casey’s foot when he struck 


it with the spike maul. Now, under 
‘Remarks,’ do you want mine or do 
you want Casey’s?” 

—Everybody’s Magazine. 


A Sherlockian Deduction.  Cali- 
fornia paper—After the ceremony, 
Smith declared, he visited his father- 
in-law’s house; whereupon his mother- 
in-law hit him over the nose, drawing 
blood, and his father-in-law fired at 
him twice with a shotgun. The police 
believe the parents objected to the 
match. 


A Safe Wager. Solicitor (in a 
London court)—I understood you had 
only three children, not four. 

The mother—You are wrong. You 
can always bet on the mother know- 
ing. 
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A Proud Man. A motorist was ar- 
rested in Washington recently, accord- 
ing to the Star, charged with going 
forty miles an hour. “If the officer 
says so, I guess it’s so,” the prisoner 
responded. “I’m sorry I broke the 
law, your honor, but—but I’m kind o’ 
proud of the old fliv.” 


A Bright Idea. There’s been a 
new association formed to combat 
the crime wave and we suppose the 
first thing they’ll do will be to pass 
a law making it unlawful to commit 
crimes. —Farm and Fireside. 


A Valuable Critter. Kentucky pa- 
per—‘A woman here was kicked on 
the chin by a mule, causing her to 
bite off the end of her tongue, and 
her husband several times since re- 
fused an offer of $500 for the mule.” 


Considerate of the Cashier. First 
—_— has an honest streak in 
im. 

Second Ditto—What do you mean? 

First—He always rings up “No 
Sale” when he opens the cash register 
durin’ a holdup. 

—Boston Transcript. 


Safety First and Last. Militarists 
tell us that to have safety from war 
we must have large armies. This 
policy reminds me of Mrs. Billson’s. 

Mr. Billson had been attending an 
alumni dinner, and when he let him- 
self in at two o’clock in the morning, 
Mrs. Billson shrieked wildly from the 
head of the stairs: 

“I don’t know whether you’re my 
husband or a burglar, but anyhow 
he going to be on the safe side and 
shoot!” 


—Pittsburgh Sun. 


All He Had. Judge—The police- 
man says you offered resistance when 
he arrested you. 

Prisoner—Well, your honor, that 
was all I had. Maybe I’d have been 
a successful if it had been a $10 

ill. 
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I 


209 South LaSalle St. 





Lawyer 


knows that professional con- 
tact with bar and bench, in 
and out of court, stimulates, 
makes for efficiency, broader 
vision, keener professional in- 
terest. 


The American Bar Asso- 
ciation Journal 
broadens the extent of these 
It 


brings the practicing lawyer in 


touch with the bench and bar 


professional contacts. 


sof the whole country. 


Editorials, Departments 
and Articles 


are produced by men on the 
legal firing line as practicing 
lawyers, judges, teachers of 
law. They thus reflect inti- 
mate contact with the prob- 
lems which confront practicing 
lawyers everywhere. 


Subscription Price $3 a Year 
Address 


| American Bar Association 


Journal 
CHICAGO, ILL. 
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Findings 


A Tooter. 


Motor Vehicle Commissioner Dill’s 
family bus bears the license number 
22222. That car hardly needs a horn, 
say we. 


—Newark Star Eagle. 


Modern Variant. 


“The road to the police court,” 
mused the motorist, “is paved with 
good pedestrians.” 


—Boston Transcript. 


Manufacturing Evidence. 


A policeman on the beat was puzzled 
by the appearance of a house. It was 
a large place, and although well past 
midnight, every room from attic to 
basement was well lighted. At last ne 

‘thought he would make inquiries. 

“It’s quite all right constable,” said 
the man who came to the door. “Noth- 
ing to be alarmed about. You see, my 
wife’s been away for a month and, of 
course, I’ve written and told her how 
lonely I’ve been. Well, I’m just mak- 
ing sure the electric meter doesn’t 
give me away.” 


—Great Bend (Kan.) Tribune. 


Excuse Us, Please. 


At the close of the recent term of a 
Circuit Court, the grand jury made 
their final report to the Judge and 
asked to be excused. This request 
found its way into the record as fol- 
lows: “The grand jury having 
finished their labors for the term 
would respectfully ask the court to 
execute them.” Further the record 
says: “and said report coming on to 
be heard the request is granted,” etc. 


Ka 


Surgical Operation in Court. 


If there’s one time in a man’s life 
he has to be on the dot, it’s when 
he’s serving on a jury. The judge 
seems to take a personal dislike to a 
juror who troops in several minutes 
after court is in session. This was 
realized by a juror who limped into 
court fifteen minutes late. The judge 
severely reprimanded him for his 
tardiness. When asked, if he had 
anything to say, he replied: “Well, 
I got hit by an automobile and I 
broke my’leg.” 

This put a different light on the 
matter. The judge, the court attend- 
ants and the other jurors were ex- 
tremely sorry. “Hadn’t you better go 
to the hospital?” he was asked, and 
“Does it pain you very much?” 

“No,” replied the juror cheerfully, 
“if I could just get some sticker tape 
I could fix it up all right.” A mes- 
senger was dispatched to a nearby 
drug store and he returned with the 
desired tape. 

The juror was seated in a chair in 
full view of everybody. Solemnly he 
pulled up his trousers leg. He didn’t 
wince once. All eyes were glued on 
the leg. Then his broken leg was re 
vealed. The judge and everybody else 
broke into unrestrained laughter, for 
the broken leg was wooden. 

—Pathfinder. 


Apportioned the Verdict. 


Recently an Illinois jury, in an ac- 
tion for personal injuries, brought in 
the following verdict entirely ignoring 
the plaintiff : 

“We the jury find the defendant 
guilty and assess the defendant to 
the amount of $239.00 to be paid” to 
specified physicians and a certain 
hospital. 
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MEETING EXACTLY THE LAWYER’S 
REQUIREMENTS 


ULING CASE LAW 

measures up—thor- 
oughly and precisely —to 
the definite requirements 
that the lawyer must have 
in a reference work. 


R. C. L. is easy to use, the 
text is clear yet concise, 
being written in the lan- 
guage of the courts wher- 
ever possible. 


R. C. L. is authoritative, for 
the text was written from 
the cases, therefore the 
cases cited must support 
the text. 


Sign — Clip— and Mail— This Coupon 


The Lawyers Co-op. Publishing Co., Rochester, N. Y. 


Please tell me how my re- 
quirements will be met by 
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R. C. L. is reliable as shown 
by the increasing frequency 
of citation and quotation by 
appellate courts. 


R. C. L. is complete and 
ready to deliver in 34 vol- 
umes. 


R. C. L. saves shelf space, 
for it can be housed in two 
book case units. 


R. C. L. is moderately 
priced and can be pur- 
chased on liberal terms. 


R. C. L. is your next logical 
purchase. 
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The channels of the laws’ delay 

Grow worse and worse from day to day. 
The lawyer works from dawn to dusk 
To find a case in point. It must, 
When ascertained, be checked to know 
What changes later cases show. 

The Courts’ decrees, though heaven sent, 
Each day upset some precedent. 
Decisions rendered all the while, 
Reports now published by the mile, 
The lawyer finds, much to his sorrow, 
What's good today is bad tomorrow. 
The Legislatures do their share 

In passing new laws everywhere 

On every subject ‘neath the sun, 

Their ceaseless efforts never done. 

Thus follows as the night the day 

The virtues of the Shepard way, 

Where every case must correlate 
Citation history, up to date. 


THE FRANK SHEPARD COMPANY lncomausted 
Publishers of 


SHEPARD'’S CITATIONS 


76-88 Lafayette Street New York 
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Anu Sdeal Christmas Gift 


Hints on the Trial of a 
Lawsuit 


By 
ROLLA R. LONGENECKER 
of the Chicago Bar 


Third Printing Now ina Press 


“This book is a public benefit. If only the young 
lawyers for whom it is intended would not merely 
read it, but believe it and master it and act on its ad- 
vice, the next generation of practitioners would 
achieve in this field an appreciable stage of real prog- 
ress—that progress which is the distinguishing privilege 
of the human race.”’ 

Above Quotation Taken from the Foreword 
By 
JOHN HENRY WIGMORE 


Professor of Law in Northwestern University 


In preparing this work the author has tried to keep in mind 
the lawyer, recently admitted to the Bar, who seeks informa- 
tion to prepare himself for trial work. 


1 volume - $4.00 delivered 
(Use the order card opposite ) 


The Lawyers Co-op. Publishing Co. 
Rochester, New York 
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Hon. M. M. Neely, 


| 
Senator from West Virginia; | 
q Member of Senate Committee 
| on the Judiciary. 


Harris & Ewing 





Speaking of A.L.R., Senator 
Neely Says,— 


| 


“In my opinion American Law Reports are 
as indispensable to the busy lawyer as the plow 
is to the farmer, the anvil to the blacksmith, or 
the saw to the carpenter. 


“For twenty times their cost | would not be 


without A.L.R.” 
[0] 


Check and send the card inside 
back cover for complete details 


| The Lawyers Co-operative ae Co. 
Rochester, N. Y. : 550 Nowe oe 
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